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method. 28 Now Nebraska, 29 Nevada, 30 North Dakota, 31 South 
Dakota, 32 Oklahoma, 33 New Mexico, 34 Oregon, 35 Texas, 36 Kansas, 37 
and Washington 38 require the approval of an application to appro- 
priate water by a designated state official who has the power of 
rejection. In Idaho 39 and Utah 40 the application is required but 
it must be approved if formally correct. While the existence of 
these statutes is of itself no proof of their constitutional validity, 
it at least indicates the public demand that some such power be 
lodged with administrative officials. In the few instances that 
these acts have been attacked their validity has been upheld. 41 

Should the Supreme Court of California ultimately decide that 
the water commission has no power to reject an application, the 
difficulty can be remedied. The procedure required to authorize 
a change of place of diversion 42 could be applied to the approval 
of an application. It calls for notice to all parties whose rights 
are effected, opportunity for protest, a quasi- judicial hearing, and 
an appeal to the courts. This would satisfy the requirements of 
notice and a hearing, and elevate it to the indisputable level of due 
process in an administrative proceeding and also grant each party 
an opportunity to have his "day in court." The more cumber- 
some but more conclusive method would be to adopt a constitu- 
tional amendment expressly giving the commission judicial and 
other disputed powers. 43 

H. R. M. 

Water Law: Right of Appropriator on Private Land as 
Against Subsequent Grantee of Upper Riparian Public Do- 
main : Effect of Desert Land Act on Doctrine of Appro- 
priation — The "Arid States" doctrine of prior appropriation in its 
inception was a recognition that as between appropriators the one 

for non-compliance with its terms are ministerial acts and do not involve 
the exercise of judicial functions; Speer v. Stephenson (1909) 16 Idaho 
707, 102 Pac. 365. 

28 Comp. Stats. Wyo. (1910) §727, 729. 

2»Rev. Stats. Neb. (1913) §3412. 

3 ° Rev. Laws of Nev. (1919) §§4695-4697, 4701. 

"Comp, Stats. N. D. (1913) §§2253-2257. 

32 Rev. Code of S. D. (1919) §§8227-8231. 

^ Rev. Laws of Okla. (1910) §§3643-3647 

«N.. M. Stats. (1915) §§5678 5680, 5683, 5686, 5721, 5723. 

so 3 Lords Or. Laws §§ 6624, 6626, 6627, 2231. 

3 e Complete Tex. Stats. (1920) Arts. 4996c-4996j. 

3i Law of Kan. (1917) Ch. 172, §6. 

38 Laws of Wash. (1917) Ch. 117, §§27-31. 

39 2 Idaho Comp. Stats. (1919) §5569. 

40 Utah Comp. Laws (1917) §§3451-3456. 

41 Supra, n. 28. 

42 Water Commission Act, § 16, supra, n. 9. 

43 Constitutional amendments were necessary to give the Railroad Com- 
mission and the Industrial Accident Commission judicial powers. Marin 
Water Co. v. Railroad Commission (1916) 171 Cal. 706, 712, 54 Pac. 864, 
Ann. Cas. 1917C 114; Pacific Coast Casualty Co. v. Pillsbury (1915) 171 
Cal. 319, 163 Pac. 24. 
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first in time was first in right. 1 In California since the celebrated 
case of Lux v. Haggin 2 it has been clear that an appropriator 
acquires no rights as against an existing riparian owner either 
upper or lower. 3 Originally the Federal Government was in the 
same position as any private riparian owner and was equally en- 
titled to have its riparian rights protected from invasion by appro- 
priators. 4 But Congress by the Acts of 1866 5 and 1870 6 consented 
to appropriation on the public domain and provided that rights of 
appropriation initiated in accordance with local customs, laws and 
decisions of courts should thereafter be protected, and that in the 
future all patents to government lands should be subject to the 
rights of prior appropriators. 

In the early days all appropriations were made on the public 
domain but as land passed into private ownership the question 
arose as to whether a valid appropriation could be made on private 
land. This question gave rise to considerable controversy but it 
is now well settled that an appropriation on private land is valid. 7 
And a riparian land holder, in California at least, may even claim 
rights both as an appropriator and as a riparian owner. 8 It is 

1 The best discussion of the early history of the doctrine of appro- 
priation will be found in 1 Wiel, "Water Rights in the Western States" 
(3rd ed.) §66 et seq; See also 1 California Law Review 11; 5 California 
Law Review 142 ; 1 Farnham, Waters and Water Rights, § 605 ; 1 Kinney 
on Irrigation and Water Rights, § 585 et seq. 

2 (1886) 69 Cal. 255, 10 Pac. 674. 

3 See authorities cited, supra, n. 1. 

4 28 Harvard Law Review 270. 

» Act of July 26, 1866, ch. 262, 14 Stat, at L. 253, U. S. Rev. Stats., 
§ 2339, 9 Fed. St. Ann. 1349. 

« Act of luly 9, 1870 ch. 235, 16 Stat, at L. 218, U. S. Rev. Stats., § 2340, 
9 Fed. St. Ann. 1360. 

T Clark v. Nash (1904) 198 U. S. 361, 49 L. Ed. 1085, 25 Sup. Ct. Rep. 
676; Wood v. Etiwanda Water Co. (1898) 122 Cal. 152, 54 Pac. 726; Senior 
v. Anderson (1903) 138 Cal. 716, 72 Pac. 349; "From the earliest of its 
decisions down to the time when the case of Cave v. Tyler was decided 
in 1901 (133 Cal. 566, 65 Pac. 1089) the Supreme Court of California has 
either held that a valid appropriation can be made where the point of 
diversion was made on land after the title had been acquired by private 
parties or has assumed without question that that right existed provided 
lawful access could be obtained over private land for that purpose." II 
Kinney, Irrigation and Water Rights, §675 et seq., Mr. Kinney also dis- 
cusses the case of Cave v. Tyler which seems to be out of the general 
line of California authority; I Wiel, Water Rights in the Western 
States, § 323. In this connection, it is interesting to note that the 
opinion in Cave v. Tyler, which is cited as a case directly in point in the 
opinion in the instant Worswick case, was written by Justice McFarland, 
and that if we go back a few volumes in the Supreme Court Reports to 
the case of Osgood v. Water and Mining Co., 56 Cal. 571, we find T. B. 
McFarland was counsel for one of the parties and he there unsuccessfully 
asserted the very doctrine which was latter announced by him as a Justice 
of the Supreme Court in Cave v. Tyler. 

8 Van Bibber v. Hilton (1890) 84 Cal. 585, 24 Pac. 308; Healy v. Wood- 
ruff (1893) 97 Cal. 464, 32 Pac. 528; Smith v. Hawkins (1900) 127 Cal. 
119, 59 Pac. 295; Lux v. Haggin (first hearing) (1884) 69 Cal. 255, 4 Pac. 
919, 928; Duckworth v. Watsonville etc. Co. (1906) 150 Cal. 520, 89 Pac. 
338; The Oregon Cases are contra, see North Powder Mill Co. v. Cougha- 
nour (1898) 34 Ore. 9, 54 Pac. 223. 
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of course clear that an appropriation on private land, as on public 
land, can only give a right valid as against riparian land still in 
state and federal ownership. In the recent case of The San Joaquin 
and Kings River Canal and Irrigation Company Incorporated v. 
W. H. Worswick, Jr., 9 while it is not questioned that an appropria- 
tion on private land 10 gives a valid right as against lower riparian 
government land it is held that no right is acquired as against a 
subsequent grantee of upper riparian government land. 11 This 
latter on the grounds that the acts of 1866 and 1870 only affirm 
the rights recognized by "local customs, laws and decisions of 
courts," 12 and that California has always held that a lower appro- 
priator acquires no rights as against an upper riparian owner. 
This is undoubtedly true, but the fact remains that, according to 
"local customs, laws and decisions of courts," an appropriator 
acquires no rights as against a private riparian owner either upper 
or lower. 13 On the other hand it is held that an appropriator on 
the public domain acquires a right valid as against both upper and 
lower public domain and subsequent grantees thereof. 14 And it 
seems not to be questioned that an appropriator even on private 
land acquires a right valid as against the lower riparian public 
domain. 15 It is submitted that if these two concessions are made 
it is inconsistent to hold that a prior appropriator on private 
land does not acquire a right valid as against upper riparian 
domain. This inconsistency seems to result from a failure to dis- 
tinguish between rights claimed by appropriation and rights claimed 



9 (Jan. 4, 1922) 63 Cal. Dec. 44, 203 Pac. 999; Certiorari was denied by the 
United States Supreme Court. 

10 The land in question was swamp land and at the time the appro- 
priation here in question was made it had not been patented to the state 
by the_ United States but it is held that the state's title dates back to 
1850 at which date swamp and overflowed lands were granted to the states 
by the federal government. Act of Sept. 28, 1850, 9, Stats, at L. 520, ch. 
84, 1901 U. S. Comp. Stats. 1586. 

"See instant case at page 50. 

12 This accords with the weight of authority, see U. S. v. Rio Grande 
etc. Co. (1899) 174 U. S. 690, 19 Sup. Ct. Rep. 770, 43 L. Ed. 1136; Haight 
v. Costanich (1920) 60 Cal. Dec. 635, 194 Pac. 26; For exhaustive cita- 
tion of authority see 9 Fed. St. Ann., p. 1348 et seq. 

»» Vernon Irr. Co. v. Los Angeles (1895) 106 Cal. 237, 39 Pac. 762; 
Alta Land etc. Co. v. Hancock (1890) 86 Cal. 219, 24 Pac. 645, 20 Am. St. 
Rep. 217; Sturr v. Beck (1890) 133 U. S. 541, 10 Sup. Ct. Rep. 350, 33 
L. Ed. 761; Cruse v. McCauley (C. C. Mont. 1899) 96 Fed. 369; 9 Fed. 
St. Ann. 1359; 3 Farnham on Waters and Water Rights, §661; Note 
the exception in the case of flood waters, a prior appropriation of which 
gives a right valid as against everybody; Edgar v. Stevenson (1886) 70 
Cal.. 286, 11 Pac. 704, 1 Kinney, Irrigation and Water Rights, §519; 
Gallatin v. Corning Irr. Dist. (1912) 163 Cal. 405, 126 Pac. 864. 

"South Yuba etc. Co. v. Rosa (1889) 80 Cal. 333, 22 Pac. 222; Healy 
v. Woodruff (1892) 97 Cal. 464, 32 Pac. 528; Wood v. Etiwanda Water 
Co. (1898) 122 Cal. 152, 54 Pac. 726. 

15 This point is not questioned in the instant case aind it would seem 
that it could not well be questioned since the decision is rested on the 
fact that there is no invasion of the rights of the upper riparian owner. 
See cases cited supra, notes 7 and 8. 
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by prescription. 18 In order that a right arise by prescription the 
diversion must necessarily be adverse. 17 Therefore it is clearly 
correct to hold that no prescriptive right can be acquired against 
an upper riparian owner, as such diversion cannot constitute an 
invasion of his rights. Rights acquired by appropriation, on the 
other hand, are in no sense dependent on adverse user. The essence 
of the appropriator's right is prior diversion and application to 
beneficial use. 18 It would seem, therefore, that there can be no 
logical reason why, if a valid appropriator's right can be acquired 
against lower riparian public domain, the diversion being made on 
private lands, a valid right should not under the same circum- 
stances be acquired against upper riparian public domain. It is 
only by virtue of the consent of the federal government as ex- 
pressed in the acts of 1866 and 1870 that an appropriator acquires 
any right as against riparian public domain. It should be noted 
that those acts in no way limit the recognition of such appro- 
priator's right to diversions above government riparian lands, or 
to diversions on the public domain. 



18 Note the confusion in the principal case. See also Holmes v. Nay 
(1921) 61 Cal. Dec. 801, 199 Pac. 327. "The Acts of 1866 and 1870 in- 
tended simply to validate such appropriations or diversions as constitute 
an invasion of the government's rights as a riparian owner. Since a 
diversion below its lands did not constitute an invasion of its rights and 
was something of which the government could not complain, there was no 
release or cession of its rights under such acts." Even though this 
language is intended to refer only to diversions on private land it cannot 
be reconciled with the well-established rule that where the diversion is 
made on public domain it creates a valid right as against upper riparian 
government land. 

" Anaheim Co. v. Semi-Tropic Co. (1883) 64 Cal. 185, 30 Pac. 623; see 
principal case at page 51 for other authorities. The more logical view of 
the situation was expressed by the Supreme Court of California at an 
early date (Hill v. King 8 Cal. 336). There the Court said: 

"It has been repeatedly held by this Court, that as against those locating 
below the. head of a ditch or point where the water is diverted from the 
stream, the owners of such ditch, if their appropriation of the water was 
prior to the location of mining or other claims had a superior right, and 
might protect it by the ordinary remedies known to the law. The only 
difference between this case, and those heretofore decided, consists in the 
fact, that the defendants' claims are above and not below the head of the 
plaintiff's ditch. 

"It is difficult to discover why the principle which governs one case 
should not be equally applicable to the other, or why, if the law gives to 
the first appropriator a right to the use of the water, pure and undimin- 
ished, as against the subsequent appropriator below, he should be allowed 
by a mere change of position to evade the consequences of the rule, and 
to place himself in a position which would destroy the rights of the first 
appropriator. 

"The only test as between parties, where the lands belong to the United 
States, or this State, is priority of location, and whether a party locates 
above or below the claim of another, his right depends or originates in 
appropriation alone; he must take, subject to the higher right of those who 
were first in point of time to appropriate." 

18 For the necessary requisites of a valid appropriation see California 
Civil Code, §1410-1422; 1 Wiel, Water Rights in the Western States, 
§368 et seq. 
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The inconsistent results of the decision on this point will 
become apparent by a supposititious case. A stream is wholly 
within the public domain. A constructs a ditch and diverts there- 
from 100 inches of water, putting it to beneficial use. He has 
clearly acquired a right to 100 inches of water, which right is 
superior to the riparian rights of all public domain either upper or 
lower. But suppose A instead of merely appropriating the water 
first settles on the piece of riparian land where he intends to divert 
the water, with the intention of acquiring title to it, and that 
thereafter he takes the necessary steps to patent. At the same time 
he proceeds with his ditch and appropriates 100 inches of water. 
Shortly thereafter he receives a patent to the land. It is well 
established that his title dates back to the time of settlement; 19 
hence the appropriation was made on private land and, under the 
decision in the instant case, he has acquired no right as against 
the upper riparian public land and subsequent purchasers thereof. 

The decision in the principal case is also of importance because 
it is the first consideration, in this state, of the effect of the Desert 
Land Act of 1877 20 on the doctrine of appropriation of waters on 
the public domain. It is not seriously questioned that this act 
severed riparian rights from all land subsequently classed as 
"Desert Land" and left such water rights open to appropriation 
even after the lands passed into private ownership. 21 However, 
the proponents of the doctrine of appropriation have argued that 
this act not only constitutes a dedication to the public of the 
riparian rights of all "Desert Lands" but that it had the same 
effect on the riparian rights of the government as to all the public 
domain. This contention was first made in the now familiar Ore- 
gon case of Hough v. Porter. 22 The supreme court of that state 

19 There has been much conflict on this question ; 1 Wiel, Water Rights 
in the Western States, § 261 et seq ; for a good review of the authorities 
see Pabst v. Finmand (Nov. 15, 1921) 36 CaL App. Dec. 691 (rehearing 
granted Jan. 11, 1922) ; Haight v. Costananich, supra, n. 18. 

2 » Act of March 3, 1877, ch. 107, 19 Stat, at L. 377, 8 Fed. St. Ann. 692. 
This act provided for the designation, reclamation and patenting of so- 
called desert lands in the states of California, Nevada, and the then terri- 
tories of Washington, Idaho, Montana, Utah, Wyoming, Arizona, New 
Mexico, and South Dakota. It is, however, only a proviso of the act 
which relates to water rights and is of importance in this discussion, 
"Provided, however, that the right to the use of water by the person 
so conducting the same, on or to any tract of desert land of 640 acres 
shall depend upon bona fide prior appropriation; and such right shall 
not exceed the amount of water actually appropriated, and necessarily 
used for the purpose of irrigation and reclamation; and all surplus water 
over and above such actual appropriation and use, together with the waters 
of all lakes, rivers and other sources of water supply upon the public 
lands and not navigable, shall remain and be held free for the appro- 
priation and use of the public for irrigation, mining and manufacturing 
purposes subject to existing rights." 

"Still v. Palouse etc. Co. (1911) 64 Wash. 606, 117 Pac. 466; Bernot 
v. Morrison (1914) 81 Wash. 538, 143 Pac. Ill; see instant case also. 

22 (1909) 51 Ore. 318, 98 Pac. 1083; other Oregon cases are Hedges 
v. Riddle (1912) 63 Ore. 257, 127 Pac. 548, Williams v. Altnow (1908) 
51 Ore. 275, 95 Pac. 200. 
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upheld the argument of the appropriators in the following terms : 
"We are of the opinion that all lands settled upon after the date 
of the latter act (Desert Land Act) were accepted with the im- 
plied understanding that (except as to water for domestic pur- 
poses) the first to appropriate and use the water for the purposes 
specified in the act (irrigation, mining and manufacturing) should 
have the superior right thereto." 

California is the fourth of the twelve states affected by the act 
to have this question up for consideration. In the case of Still v. 
Palouse, 23 closely following Hough v. Porter in point of time, the 
supreme court of Washington rejected the reasoning of the Oregon 
case with very little discussion, stating that "the act itself mani- 
festly relates only to desert lands." Recently South Dakota has 
adopted the rule of Hough v. Porter without adding anything to 
the opinion rendered by the Oregon Supreme Court. 24 And now 
California by the decision in the instant case aligns itself on the 
side of the Washington court, holding that the Desert Land Act 
applied to desert lands only, and that the broad language used 
therein is only confirmatory of the rights recognized by the acts 
of 1866 and 1870 and goes no further in severing riparian rights 
from public domain generally. 25 

It is evident that the question is purely one of statutory con- 
struction. Did Congress intend to sever riparian rights from all 
government lands and dedicate them to the public? In favor of 
the position taken by the Oregon court it may be said that the 
language of the proviso is clearly broad enough to constitute a 
dedication to the public of the riparian rights on all public domain. 
On the other hand certain principles of statutory construction 
seem to lend much weight to the decision arrived at by our own 
supreme court. The primary rule in construing a legislative enact- 
ment is to give effect to the intent of the legislative body. 28 This 
intent is not to be determined from isolated sentences or provisos 
but from the act taken as a whole. 27 In determining the meaning 
of an ambiguous part, regard must be had to the subject matter 



23 SuDrji n. 22* 

2* Cook 'v. Evans (Nov. 10, 1921) 185 N. W. 262. 

25 The treatment accorded this question by the authorities on water 
law is not altogether satisfactory. Mr. Wiel (Water Rights in the Western 
States, Vol. 1, §128), and Mr Chandler (Elements of Western Water 
Law, p. 18-19), merely state the conflicting rules without discussing the 
correctness of either view. Mr. Kinney (Irrigation and Water Rights, 
Vol. Ill, § 1295) on the other hand, rather summarily settles the question 
in favor of the Oregon view. 

29 Cohen v. Isensee (1920) 31 Cal. App. Dec. 226, 188 Pac. 279; Mayes 
v. Paul Jones & Co. (1921) 270 Fed. 121; Rodgers v. U. S. (1901) 185 
U. S. 83, 22 Sup. Ct. Rep. 582, 46 L. Ed. 816. For exhaustive citation 
of cases see 25 R. C. L. § 216. 

"Smith v. Bach (1920) 183 Cal. 259, 191 Pac. §14; People v. Wendell 
(1921) 196 App. Div. 842, 188 N. Y. Supp. 301; People v. Travis (1918) 
184 App. Div. 730, 172 N. Y. Supp. 520. 



438 10 CALIFORNIA LAW REVIEW 

and general object and purpose of the whole act, 28 and the title 
of the act is properly referred to as an aid in determining the 
legislative intent. 29 Furthermore, words in the nature of a public 
grant are to be construed most strongly against the grantee. 30 
remembering that the declared purpose of the act was merely the 
reclamation of "Desert Lands," it seems reasonable to conclude 
that, in spite of the broad and general wording of this proviso, 
Congress only intended to refer to the lands which were the sub- 
ject matter of the whole act, and did not intend that this isolated 
paragraph or proviso should refer generally to all the lands of 
the public domain when in the main body of the act only certain 
particular lands are under consideration. 

Since this question involves the construction of a federal stat- 
ute, the United States Supreme Court must sooner or later squarely 
decide it. The longer such decision is postponed the more serious 
will be its effect; as to a considerable extent, it must necessarily 
overturn the existing scheme of water rights either in the states 
following the Oregon rule or in those adopting the view of the 
Washington court. The proponents of the rule of Hough v. Porter 
derive some comfort from the fact that the Supreme Court has 
said that the decision in that case was rendered "on plausible 
grounds," 31 but this was by way of dictum only. Until there is 
an authoritative decision from this source it is probable that, as 
the question comes up for decision in the remaining states affected 
by the act, it will he settled one way or the other according as 
the court leans toward the doctrine of prior appropriation or the 
doctrine of riparian rights. 

L.A. C. 



2»Cuthbert v. Woodman (1921) 61 Cal. Dec. 191, 195 Pac. 673; Spur- 
lock v. Wallace (1920) (Mo. App.), 218 S. W. 890; Gastineau v. McCoy 
(1921, Ky.), 227 S. W. 801; 2 Lewis' Sutherland on Statutory Construc- 
tion, §370 et seq. 

2» Warm Springs Irr. Dist. v. Pacific Live Stock Co. (1918) 89 Ore. 
19, 173 Pac. 265; People v. Rogers (1918) 183 App. Div. 604, 170 N. Y. 
Supp. 825; Wheelwright v. Trefry (1920), 183 N. Y. Supp. 452; Oliver 
v. So. Trust Co. (1919) 138 Ark. 381, 212 S. W. 77. 

30 2 Lewis' Sutherland on Statutory Construction, § 548 ; Cleaveland 
v. Norton (1850) 60 Mass. (6 Cush.) 380; People v. Kerber (1907) 152 
Cal. 731, 93 Pac. 878. 

aiBoquillas Cattle Co. v. Curtis (1909) 213 U. S. 339, 29 Sup. Ct. 
Rep. 493, 53 L. Ed. 822. For some discussion of the point in question 
see also U. S. v. Rio Grande, supra, n. 12; Gutierrez v. Albuquerque 
etc. Co. (1902) 188 U. S. 545, 23 Sup. Ct. Rep. 200, 47 L. Ed. 548; 8 
Fed. St. Ann., p. 693 et seq; 3 Kinney, Irrigation and Water Rights, §1287 
et seq ; 1 Wiel, Water Rights in the Western States, § 128 et seq ; 1 
California Law Review 11 ; 5 California Law Review 142. 



